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CRIMINAL INVESTIGATION BILL 2005 
Committee 

Resumed from 19 October.  The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Kim 
Chance (Leader of the House) in charge of the bill. 

Clause 88:  Officer may apply for FP warrant (involved person) - 

Progress was reported after the clause had been partly considered. 

Hon KIM CHANCE:  I move - 

Page 74, line 28 to page 75, line 3 - To delete the lines and insert instead -  

the officer, without a warrant, may arrest the involved person and, having arrested the person -  

(c) may detain the person for a reasonable time to allow for the application to be made 
and decided; and 

(d) while the person is so detained, may take reasonable measures to prevent the thing or 
evidence of it from being disturbed or lost. 

This amendment will make clear that detention for the purpose of an application for a warrant for the involved 
person takes place after the person has been arrested.  The purpose is to clarify that the provisions of part 12 that 
relate to the rights of arrested persons apply.  The amendment arose following discussions before the Legislative 
Council Standing Committee on Legislation. 

Hon GIZ WATSON:  The Greens (WA) appreciate this amendment and will support it. 

Hon GEORGE CASH:  The opposition recognises that this amendment is made as a result of discussions that 
were held and that it flows from some consideration by the Standing Committee on Legislation; therefore, the 
opposition supports the amendment. 

Amendment put and passed. 

Hon GEORGE CASH:  I move - 

Page 75, after line 3 - To insert - 

 (4) When detaining a protected person under subsection (3), an officer must consider the 
best interests of the person. 

I move this amendment on the basis that it will provide an opportunity for discussion.  I notice that Hon Giz 
Watson has an amendment following this amendment that contains similar words.  In addition to this 
amendment, it provides for some added protection.  It may be necessary to have a discussion on the need to 
include those additional words.  The Standing Committee on Legislation heard from the Department for 
Community Development, and it drew the committee’s attention to clause 88(3)(d), which in its present form 
enables a police officer to arrest and detain an involved person who is a protected person; for example, a non-
suspect child.  The provision would allow that a person could be detained for a reasonable time in order to make 
an application and prevent the disturbance or loss of evidence without necessarily having regard to the best 
interests of the child.  The Standing Committee on Legislation discussed in considerable detail the need to 
always have the best interests of the child uppermost in the mind of an arresting officer, or certainly in the mind 
of an officer who was detaining an involved person who is a protected person.  After some discussion among 
committee members, the committee noted that the Department for Community Development was requesting that 
either an amendment be made to the clause or that there be a clear requirement in the standing procedures of the 
police whereby such detention should not occur if it would further detrimentally affect the wellbeing of an 
already traumatised child.  The State Solicitor’s Office argued -  

One has to recall that these are exceptional powers.  The police are there, especially in circumstances 
like this, really for the benefit of the child.  The police are not going to abuse their powers where it will 
be to the detriment of the child whom they are trying to protect. 

That quote is attributed to Mr Barry King, the Senior Assistant State Counsel, as part of his evidence to the 
committee on 19 July 2006.  The committee noted that although certain rights automatically attached to children 
under clauses 136 and 137, the committee preferred the insertion of an express provision that reinforces to 
officers that they must consider the best interests of the child when deciding to detain a child under 
clause 88(3)(d).  As a consequence, the committee recommended in its report than an additional subclause be 
inserted, and that the words to be inserted be “when detaining a protected person under subsection (3), an officer 
must consider the best interests of the person”.  I pay particular recognition to Hon Giz Watson, who initially 
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raised this matter of protected persons, in particular when the protected person is a child.  Although the 
committee was somewhat comforted by the proposition advanced by the State Solicitor’s Office, the committee 
believes that it is proper for there to be an express requirement that the words “in the best interests of the child” 
appear in the bill.  Members know that the words “the paramount interests of the child” appear on numerous 
occasions in the Family Law Act of Australia.  They are there for a particular reason.  Anyone who is involved 
with a child under the circumstances that could occur under this bill will recognise, firstly, that the child is a 
minor, and, secondly, that the child could be at some disadvantage.  More than that, when a child is a protected 
person, the best interests of the child should be uppermost in an officer’s mind.  That is the reason for the 
amendment. 

Hon GIZ WATSON:  This amendment is a recommendation of the committee process, and the Greens (WA) 
will support it.  I want some advice from either the Deputy Chairman or from the Leader of the House regarding 
the next amendment on the notice paper, which is not dissimilar to the current amendment.  I believe that I can 
move my amendment.  Depending on whether the current amendment is passed, it will be to insert either a new 
subclause (4) or (5).  Would it be appropriate for me to make a few comments to foreshadow my amendment, or 
would that be too confusing for members?  I am happy to wait if either the Deputy Chairman or the Leader of the 
House would prefer. 

Hon KIM CHANCE:  I would like to make a few comments in response to the invitation from Hon Giz 
Watson.  It seems that amendment 55/88 is dependent upon Hon Giz Watson proceeding with amendment 54/88.  
Since Hon Giz Watson has not proceeded with amendment 54/88, clause 55/88 seems to be superfluous. 

Hon GIZ WATSON:  I do not want to cause any procedural complications.  Amendment 55/88 also deals with 
another matter.  Whereas the amendment we are debating currently deals with detaining a protected person, 
amendment 55/88 deals with arresting and detaining a person.  I hear what the Leader of the House is saying 
with regard to the amendment that I withdrew.  However, there is an additional part to amendment 55/88.  If it 
was acceptable to the Committee of the Whole, we could amend the current amendment to include “arresting and 
detaining”.  That would at least include that additional element to the amendment. 

Hon GEORGE CASH:  If Hon Giz Watson moves amendment 55/88, the opposition will not agree to the first 
sentence of that amendment, which states - 

To conduct a forensic procedure on a protected person, consent has to be sought before applying for an 
FP warrant. 

The reasons for not agreeing to that sentence have already been discussed during the committee’s consideration 
of an earlier amendment.  The next question is whether the words “arresting or” should remain in the second 
sentence, which would mean either that I would have to agree, or Hon Giz Watson would have to move, to have 
those words inserted.  I am interested in hearing from the government on the effect of including the words 
“arresting or” in proposed amendment 55/88 because certain rights of arrested persons are already found within 
the act, although it is true to say that the words “best interests of the person” are not found in the later clauses of 
the bill that deal with the rights of an arrested person.  We would be inclined at the moment to agree with the 
inclusion of the words “arresting or” but we will listen to the government to see whether those words are 
required. 

The DEPUTY CHAIRMAN:  The words are “arresting and”. 

Hon George Cash:  Either “or” or “and”. 

Hon KIM CHANCE:  We have had little time to consider whether the clause would be substantially altered by 
the addition of the words “arresting or” or “arresting and”.  However, in the short time we have had to consider 
this, our response is that it would probably not make any substantial difference and we probably would not 
oppose it. 

Hon GIZ WATSON:  I suggest that I formally move to amend the amendment by way of inserting “or”.  That 
might be more appropriate. 

Hon Kim Chance:  It has to be “and”.  People cannot be detained without arrest. 

Hon GIZ WATSON:  They can, actually.  Had the Leader of the House listened to the past two days of debate, 
he would have realised that. 

Hon Kim Chance:  They cannot under this clause. 

Hon GIZ WATSON:  I understand.  I move -  

That the amendment be amended by inserting after “when” -  

arresting and 
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Hon GEORGE CASH:  We support the amendment on the amendment moved by Hon Giz Watson. 

Hon Kim Chance:  The government will not oppose it. 

Amendment on the amendment put and passed. 

Amendment, as amended, put and passed. 
Hon GIZ WATSON:  I will not move my amendment 55/88, as we have substantially dealt with what I wanted 
to achieve.   

Clause, as amended, put and passed. 

Clauses 89 to 93 put and passed. 

Clause 94:  Forensic procedure, when it may be done - 
Hon GIZ WATSON:  I will not move amendment 56/94.  We have sufficiently dealt with the issue of whether a 
magistrate or a justice of the peace should be the judicial officer. 

Clause put and passed. 

Clause 95 put and passed. 

Clause 96:  Application for approval or FP warrant (suspect) - 
Hon KIM CHANCE:  I move -  

Page 84, line 5 - To delete “a police” and insert instead - 
an 

Hon GEORGE CASH:  The reasons for this amendment have been discussed previously, and we support the 
amendment. 

Hon GIZ WATSON:  Similarly, we support the amendment. 

Amendment put and passed. 
Hon KIM CHANCE:  I move -  

Page 84, lines 11 to 17  - To delete the lines and insert instead  - 

the officer, without a warrant, may arrest the suspect and, having arrested the suspect - 

(c) may detain the suspect for a reasonable time to allow for the application to be made 
and decided; and 

(d) while the suspect is so detained, may take reasonable measures to prevent the thing or 
evidence of it from being disturbed or lost. 

I think this amendment requires an explanation.  As with the amendment to clause 88, this makes it clear that 
detention for the purpose of an application of a forensic warrant for a suspect will take place after the suspect has 
been arrested.  The purpose of the first amendment is to clarify that the provisions of part 12 relating to the rights 
of arrested persons and suspects apply.  The amendment arose again following discussions before the Legislation 
Committee.   

Hon GEORGE CASH:  We agree with this amendment, but I note that the words in paragraph (d) appear to be 
substantially the same although an additional “may” is included, which means that we are deleting substantially 
the same words and reinserting them.  It is a matter of procedure.  We agree with the amendment and the reasons 
for the amendment, which were discussed earlier.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 97 put and passed. 

Clause 98:  Non-intimate search of adult, senior officer may approve - 
Hon GIZ WATSON:  I move - 

 Page 85, line 24 - To delete “senior officer” and insert instead - 
  magistrate 

Page 86, line 11 - To delete “senior officer” and insert instead - 
  magistrate 
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Page 86, line 13 - To delete “senior officer” and insert instead - 
  magistrate 

As with clause 97, and application for approval to do forensic procedures on adults, the Greens (WA) believe 
that the “senior officer” who may grant approval under clause 98 should also be a magistrate.  I will not spend 
much time reiterating the arguments about a magistrate’s suitable level of qualification and experience as a 
decision maker for these sorts of serious matters, but we believe that in the case of forensic procedure, the 
application should be heard by a magistrate.  In this case, the bill as it currently stands will allow such 
application to be heard by a senior police officer.  We think an independent assessment of the application is more 
appropriate and that independence would be provided by a magistrate.  It is slightly different from the previous 
amendments, in debate on which I talked about justices of the peace.  This procedure is about the approval of 
applications for non-intimate forensic procedures.  I ask for the support of the chamber for my three 
amendments.  

Hon KIM CHANCE:  The government does not support any of these three amendments.  This debate has 
largely been had at an earlier stage in the committee process, so I will not restate those arguments other than to 
say that the wording of “senior officer” preferred by the government is consistent with the provisions of existing 
legislation - to wit, the Criminal Investigation (Identifying People) Act 2002.  Otherwise, all our arguments are 
the same.  This is a matter that should be carried out by a senior officer and not a magistrate. 

Hon GEORGE CASH:  We have made our position clear about substituting the words “justice of the peace” 
and inserting the word “magistrate” in earlier amendments moved by Hon Giz Watson.  We indicated our 
support in principle for the proposal, but recognised that at the moment there are insufficient resources to employ 
additional magistrates should that be required if such a change were made.  These amendments are somewhat 
different because they seek to delete “senior officer”.  A senior officer is clearly not the same as a justice of the 
peace.  However, we are unable to support the amendments at this stage for the same reasons that the application 
of “magistrate” would require greater resources to bring this legislation into a practical working order.  We have 
already made our case very clear to the government; that is, having regard for the recommendations made in the 
Kennedy royal commission, and having regard to the comments made in the Kennedy royal commission report 
about the activities of certain police officers, and in some cases in conjunction with justices of the peace, we 
think that there is a very strong reason to review just what documentation justices of the peace and senior 
officers can sign.  I know that the argument is not the same, but the general principle is the same; that is, an 
independent person is needed to consider an application and either agree or not agree to the issue of a particular 
matter.  We have made our position clear and we say to the government again that it is a matter that needs the 
consideration of the government, having regard to the issues raised by Justice Kennedy. 

Just before the question is put, given that “senior officer” is defined in clause 97 as meaning - 

(a) if an application is being made under this section by a police officer - a police officer who is, 
or is acting as, a sergeant or an officer of a rank more senior than a sergeant; 

 (b) if an application is being made under this section by a public officer - a public officer 
prescribed as a senior officer in relation to that officer; 

I am more interested in clause 97(1)(a), in which a senior officer can be an acting sergeant, and an acting 
sergeant could hold the rank of senior constable, and may be able to hold the rank of constable.  It would not be 
unreasonable to instead of having it outlined that senior officer means a police officer who is, or is acting as, a 
sergeant, we should have a proposition in which a commissioned officer is the senior officer in this particular 
circumstance.  I would be interested in the government’s consideration of the words “senior officer” meaning a 
commissioned officer.  I invite the Leader of the House to confirm that technically an acting sergeant could be a 
senior constable, or, in some cases, a constable. 

Hon KIM CHANCE:  The logic used by Hon George Cash is superficially attractive, but operational issues 
arise, given that this provision relates to one of the most commonly used procedures in lockups, some of which 
are quite remote, and, indeed, some considerably remote, from the presence of a commissioned officer.  It would 
pose some serious operational difficulties for WA Police.  Additionally, we must take account of what happens 
and who is entitled to take this particular action under current provisions.  Section 236 of the Criminal Code 
contains no provision as to rank.  Therefore, clauses 97 and 98 are a significant tightening of the existing 
provisions.  Hon George Cash poses an attractive proposition, and it would be nice to think that an officer as 
senior as a commissioned officer would be the person charged with making such decisions, but that would be 
operationally difficult to achieve.  Aside from that, this is an advance on the present position. 

Hon GEORGE CASH:  Could the Leader of the House confirm that an acting sergeant could be a police officer 
of the substantive rank of constable? 

Hon Kim Chance:  That is correct. 
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Hon GEORGE CASH:  To say that there is a significant improvement somewhat stretches the imagination.  
However, given the resourcing, we understand where the Leader of the House is coming from.  I accept that 
perhaps a commissioned officer may be difficult to find.  Nevertheless, it is interesting that the words could now 
be changed, and they could in fact be a constable, senior constable, sergeant or other senior officer, or the most 
senior of those ranks in the police station at the time.  However, that is not the intention, and I understand where 
the government is coming from.  Again, I think Hon Giz Watson’s amendments recognise that we are looking 
for a significant shift so that a more independent view is taken in relation to certain of the actions contained 
within this bill.  However, we understand the government’s position. 

Hon KIM CHANCE:  I thank Hon George Cash for understanding what I was saying.  While it is true that it 
might be a little stretch to say it is a significant improvement on where we were, what I had in mind when I said 
that was clause 97(2), which provides that the application must be made to another officer who is a senior 
officer.  That makes very clear that two police officers are charged with making this decision, each with a degree 
of responsibility for the other’s action.  At the moment, under section 236 of the Criminal Code that situation 
does not exist.  One officer can make the decision on his or her own bat without reference to another officer.  
While “significant” may be an ill-chosen word, it is still an advance of measurable proportions.  Also, that 
person must not be involved in the investigation of the offence, which is also significant. 

Hon GEORGE CASH:  We agree that is an improvement. 

Amendments put and negatived. 
The DEPUTY CHAIRMAN:  The other aspects of Hon Giz Watson’s amendments will not now be proceeded 
with. 

Hon KIM CHANCE:  I move the amendment standing in the parliamentary secretary’s name -  

Page 86, line 20 - To delete “a police” and insert instead - 
an 

This is a repeat of an amendment moved earlier and simply clarifies the wording. 

Hon GEORGE CASH:  The opposition agrees with this for the reasons stated earlier. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 99:  FP warrant (suspect), application for - 
Hon GIZ WATSON:  I do not propose to move the amendment standing in my name.  This related to replacing 
“justices of the peace” with “magistrates”. 

Clause put and passed. 

Clause 100:  FP warrant (suspect), issue and effect of - 
Hon GIZ WATSON:  There are five amendments to this clause standing in my name.  I will not proceed with 
any of them because they all deal with the issue we dealt with before of seeking to replace JPs with magistrates. 

Hon GEORGE CASH:  I refer to subclause (4), which reads - 

In the case of an application for an FP warrant (suspect) in respect of an incapable person, the 
magistrate may, on his or her own initiative - 

(a) give a copy of the application to the Public Advocate; 

(b) seek information or submissions from the Public Advocate; or 

(c) if the warrant is issued, give a copy of it to the Public Advocate, 

and may use remote communication to do so. 

The words “Public Advocate” appear on a number of occasions.  The committee received a submission from the 
Public Advocate in Western Australia, who was concerned that the Public Advocate had been named in this bill 
and was unsure of the intention of the naming of the Public Advocate in the legislation.  The committee’s 
comments are at paragraph 3.136 through to 3.139.  Paragraph 3.136 states - 

This clause concerns the application for a forensic procedure (suspect) warrant in respect of an 
incapable person.  The Public Advocate said that there are no provisions in the Guardianship and 
Administration Act 1990 for the Public Advocate to undertake any functions in relation to the 
application of a forensic procedure warrant.  The Public Advocate previously confirmed this with the 
SSO in relation to an identical provision in the Criminal Investigation (Identifying People) Act 2002.   
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The reference is submission 1 from Ms Michelle Scott, the Public Advocate, dated 29 June 2007, page 1.  In 
paragraph 3.137, the committee states - 

The SSO explained that the intention of the clause is to expand the Public Advocate’s functions to 
enable the Public Advocate to provide a magistrate with input about an incapable person and that: 

This is the quotation from the SSO - 

there is no requirement that those functions be specified in one Act rather than another. 

That reference was submission 8 from Mr Barry King, Senior Assistant State Counsel, in his evidence dated 
28 July 2006, page 5.  It was a submission back to the committee.  Paragraph 3.138 states - 

Despite this reassurance, the Public Advocate remains concerned about how she is to operate under 
clause 100(4).  The Committee considers a consequential amendment to the Guardianship and 
Administration Act 1990 will put beyond doubt, the power of the Public Advocate to undertake any 
functions in relation to the application for a forensic procedure (involved person) under clause 90(5) 
warrant, and a forensic procedure (suspect) warrant under clause 100(4). 

The committee report goes on to state at paragraph 3.139 - 

Parliamentary Counsel provided the Committee with a proposed amendment to the Guardianship and 
Administration Act 1990 within the Criminal Investigation (Consequential Provisions) Bill 2005 rather 
than amending clauses 90(5) and 100(4) in this Bill.  The amendment provides the Public Advocate 
with the power to undertake “any other function conferred on the Public Advocate by written law”. 

The committee indicated that this particular amendment would satisfy the committee’s concerns and would 
provide clarity and certainty to the Public Advocate.  The amendment is listed at paragraph 4.2 of the 
committee’s report.  We trust that will satisfy the Public Advocate.  I think it has been useful that the matter has 
provided the clarity and certainty that the bill attempts to provide.  There is no amendment to this clause as such; 
the amendment appears in the subsequent bill. 

Clause put and passed. 

Clause 101:  General requirements - 
Hon GIZ WATSON:  This clause deals with the way in which forensic procedures must be carried out and the 
general requirements in that circumstance.  The committee dealt with this issue at page 39 of the report, and 
states - 

3.140 Clause 101 in Part 9, Division 5 deals with the general requirements for the carrying out of 
forensic procedures on a person, whether a volunteer, victim, witness or suspect.  The 
Committee noted the absence of a right to access an interpreter when forensic procedures are 
being undertaken and considered this right to be essential in order to explain the process to 
people from non English speaking backgrounds. 

3.141 Parliamentary Counsel provided the Committee with a Government proposed new clause 10, 
titled “Informing people who do not understand English”.  It states:  

If under this Act an officer is required to inform a person about any matter and the 
person is for any reason unable to understand or communicate in spoken English 
sufficiently, the officer must, if it is practicable to do so in the circumstances, use an 
interpreter or other qualified person or other means to inform the person about the 
matter. 

3.142 Proposed new clause 10 seeks to address the Committee’s concern with the undertaking of 
various forensic procedures when a person is from a non English speaking background. 

I understand that we will deal with a new clause 10 a little later in the bill.  I am pleased that the government has 
accommodated the committee’s concerns on the issue of ensuring that people understand all the matters they 
need to understand about forensic procedures.  However, I express my concern that the qualification in the 
proposed amendment that the forensic procedure is to be done if practicable to do so in the circumstances gives a 
fair amount of latitude.  I am aware that legislation in other states provides that when an interpreter is not 
available to explain matters to a person, it can result in the procedure not being carried out until an interpreter is 
available.  We are pleased that the government has come this far in entertaining a new clause 10, but I 
foreshadow the Greens’ concerns that words such as “if it is practicable to do so in the circumstances” provide a 
lot of wriggle room.  I am particularly aware that the issue of understanding procedures is significant for 
Aboriginal people.  My information indicates that on many occasions Aboriginal people have not been fully 
aware of information that was provided to them because English is often their second, if not third, language.   
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Clause put and passed. 

Clause 102 put and passed. 

Clause 103:  Who may do a forensic procedure - 
Hon KIM CHANCE:  On behalf of the parliamentary secretary, I move - 

Page 93, before line 1 - To insert before “Dentist” in the second column of item 8 of the table -  

doctor 

This amendment is to rectify a drafting error.   

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Can the Leader of the House clarify whether there is a 
reason for a lower case “d” in “doctor” and an upper case “D” in “Dentist”.  Also there appears to be no comma 
after “doctor”. 

Hon KIM CHANCE:  Mr Deputy Chairman, obviously you are quite right.  The amendment should not have 
been drafted in that way but, even so, I would have thought that it could be repaired by clerical amendment. 

Hon GEORGE CASH:  The opposition agrees with the amendment to include the word “doctor”.  I was 
thinking only a few minutes ago that we were making great progress.  I do not know whether that is to the credit 
of the Leader of the House for his clear understanding of the bill, or whether the hard work was done by the 
parliamentary secretary earlier when we set our sails on a particular course.   

Hon Kim Chance:  Stick to the former! 

Hon GEORGE CASH:  Perhaps the Leader of the House has come along for the ride, so to speak.  However, 
the Leader of the House has always demonstrated his clear knowledge of the bills he handles and we hope this 
progress will continue.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 104 put and passed. 

Clause 105:  Things found by chance during a forensic procedure - 
Hon KIM CHANCE:  On behalf of the parliamentary secretary, I move - 

Page 95, line 13 - To delete “a police” and insert instead - 
an 

Hon GEORGE CASH:  The opposition agrees with the amendment for the reasons we stated earlier, but I ask 
the Leader of the House whether he can indicate by way of some examples, the objects that might be found by 
chance as a result of a search?   

Hon KIM CHANCE:  I am informed that an examination could be made because of a suspicion that a person 
may be concealing drugs and that, when searching for and finding those drugs, it is possible that an officer may 
find something else, such as a piece of stolen jewellery that had been concealed about the person. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 106 to 110 put and passed. 

Clause 111:  People not obliged to do searches etc. 
Hon GEORGE CASH:  This clause starts with the words “Nothing in Part 8 or 9 requires a person”, and lists 
various matters.  We know that part 8 deals with searching people and that part 9 deals with forensic procedures 
on people.  Why is there a need for this clause to be included when it specifically does not require people to do 
the things listed in paragraphs (a), (b), (c), and (d)? 

Hon KIM CHANCE:  It is, very simply, because a doctor cannot be forced to carry out a procedure.  Clause 
103 contains a table that clearly sets out those persons who may do those things.  Having stated that, it is 
necessary for the legislation to be very clear that there is no compulsion resting on a person to do those things.  
That is why we included the clause. 

Clause put and passed. 

Clause 112:  Forensic information, use and destruction of - 
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Hon GIZ WATSON:  I will speak to the amendment standing in my name before I move it, because I now 
realise that it could have been written a lot more elegantly!  I will explain to the committee the intention of this 
amendment.  This clause deals with the use and destruction of forensic information.  What happens to forensic 
information after a person has been charged and subsequently not convicted of an offence?  This issue was dealt 
with by the Law Reform Commission in its August 1992 report on project 85 on Police Act offences.  This issue, 
which is currently dealt with under section 50AA of the Police Act, is covered at page 183 of the report.  It 
states - 

4. POWER TO OBTAIN PARTICULARS OF IDENTITY: SECTION 50AA 

17.42 Section 50AA provides that when a person is in lawful custody for any offence punishable on 
indictment or summary conviction, the police may obtain all particulars thought necessary or desirable 
for identification, including photographs, measurements, fingerprints and palmprints.  Where the person 
is found not guilty these particulars must be destroyed if the person so requests. Otherwise they are 
retained. 

That is the current situation.  The report goes on to state - 

17.43 At common law the police could not forcibly obtain the fingerprints of a suspected person.  
Section 50AA was enacted following a court ruling that it was not lawful to take fingerprints under the 
prison regulations. 

17.44 In most other Australian jurisdictions fingerprints and other particulars may be taken when a 
person is in lawful custody, as in Western Australia.  In Victoria, however, fingerprints may be taken 
only if the suspect gives informed consent or under a court order.  A court may make an order when the 
suspect is in custody, or has been charged with an offence, or has been summoned to answer to a 
charge, but the Act enacts a safeguard by providing that in each case the court must be satisfied of 
specified matters. 

17.45 In view of the importance of being able to identify individuals who are arrested, the 
Commission recommends that there should be no further restriction on the power to obtain particulars 
thought necessary or desirable for identification.  However, the Commission does not consider that the 
retention of fingerprints and other particulars where the suspected person is not convicted is justified.  
The information would not have been obtained but for the suspicion which led to the person’s arrest.  
Once it is established that the suspicion is unfounded, the police should not be permitted to retain the 
information.  Many innocent people will be unaware of their right to request that these particulars be 
destroyed.  In other jurisdictions, fingerprints are automatically destroyed once a charge is withdrawn or 
dismissed.  Accordingly, the Commission recommends that section 50AA be amended to provide that 
fingerprints and other particulars should be destroyed automatically once a charge is withdrawn or 
dismissed.   

17.46 Consistent with the Commission’s recommendation that police powers to obtain a person’s 
name and address and police powers of entry, search and seizure should be located in the Criminal 
Code, the Commission recommends that this provision should be located in the Criminal Code. 

The Law Reform Commission report recommended that an amendment be made to the Criminal Code.  I seek to 
put the amendment in clause 112 of this bill.  I will slightly reword the amendment.  I do not know whether that 
would be appropriate.  However, it appears to me to not be elegantly written.  In the circumstances that a person 
has had forensic evidence collected from him because the police suspected him of a particular offence and a 
court later finds that the person is not guilty of the offence, I argue that, rather than the situation at the moment in 
which the person needs sufficient knowledge to know that he can request that the evidence be destroyed, the 
destruction of the evidence should occur automatically.  The onus will be on the police to destroy the forensic 
evidence in the circumstances in which a person is not convicted.  I argue that most people are unaware that they 
can request that their fingerprints, palm prints or photographs be destroyed.  I will reword amendment 67/112.  I 
need a minute to do that.  Perhaps another member will take the call. 

Hon GEORGE CASH:  The opposition is aware of the Law Reform Commission’s recommendations.  It is 
inclined to support the amendment to be moved by Hon Giz Watson.  I indicate to the government that is the 
opposition’s position.  The wording of the amendment will be changed.  If the government has an amendment 
that is couched in a more grammatically correct form, I am interested to hear from it.   

Looking at the amendment I think that a more appropriate form of words might be - 

An application must be made to a Court for the destruction of the forensic evidence collected from 
persons who are not convicted of an offence. 
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We need to take advice from the government about whether there is a need for the words “after the final court 
hearing” in the amendment on the supplementary notice paper.  Perhaps the Leader of the House will tell us what 
the current procedure is.  We very much support the recommendation in the Law Reform Commission report 
regarding the need to destroy evidence.   

Hon KIM CHANCE:  The government will not support this amendment.  We earnestly ask all members to join 
us in rejecting the amendment for some very good reasons.  It is worth investing a bit of time in this amendment; 
and, if my explanation and reasons do not satisfy members, I would like to have another go because it is 
important that we not pass this amendment.  I will tell members why.  First, this bill does not deal with personal 
identifying material.  It does not deal with fingerprints.  It does not deal with the DNA of a person who is 
charged with an offence.  It deals with other material.  The legislation that deals with personal identifying 
material - that is, DNA, fingerprints and those kinds of things - is the Criminal Investigation (Identifying People) 
Act 2002, not this bill.  The part of the bill we are dealing with is not related to the personal identifying material 
of a person not convicted of an offence.  Indeed, it may not even be a fingerprint or DNA; it could be gunshot 
residue, for example.  It could be the identifying material of another person; for example, the blood of the victim 
of a person that is splattered all over the person.  In the event that that person is not convicted of the offence that 
he or she has been charged with, the material may still be relevant to some future case.  Criminal cases are being 
settled 40 years later because, and only because, evidence was retained.  If that evidence were lost, we would 
substantially lose the opportunity to clear up some of those old cases or, indeed, cases that at the time did not 
seem in any way related.  Material such as gunshot residue or a particular twig of wood that was found lodged in 
the person’s clothing, which could have placed that person in a particular area at a particular time, really cannot 
be lost without a risk that we would leave ourselves without sufficient evidence at some time in the future.  This 
is not about personal identifying material.  That is a matter subject to another act.  If members have issues with 
that, by all means, when that act comes under review, deal with it then.  However, members should not believe 
that they will strike a blow for civil liberties by agreeing to this amendment.  All they would be doing is possibly 
impeding the capacity of the police and prosecutors to solve issues that at the time seemed to be unrelated. 

Hon GEORGE CASH:  I have listened to the comments of the Leader of the House, and the opposition 
certainly does not want a situation in which evidence is destroyed when it may assist in the investigation of a 
case much further down the track.  Cases are currently being pursued in the public arena as a result of the further 
investigation of old evidence.  In those cases, people have been either not convicted or, in some cases, convicted 
of various crimes, and that old evidence is proving useful in determining who was or was not guilty of the crime.  
It is not the opposition’s position to agree to have that evidence destroyed.  However, the Leader of the House 
recognises the intent of Hon Giz Watson, and if there is a need to amend the Criminal Investigation (Identifying 
People) Act, we should do that now.  It concerns me that when we deal with a particular bill and arguments that 
relate to another act are developed, we often attempt to postpone doing anything about the other act on the basis 
that a commitment is given that the matter will be reviewed in due course.  Members generally agree with that 
proposition and trust that the government of the day will consider those other acts.  In this case, there seems to be 
an opportunity for us to consider an amendment to the other act as part of this bill.  If there is a need for us to 
amend the long title, that can be done.  I believe we can achieve the objectives that were set out in the 
recommendations of the Law Reform Commission on the destruction of evidence, and achieve what Hon Giz 
Watson is attempting to do by slowing down and perhaps proposing a consequential amendment to another act. 

I indicate to the Leader of the House that I understand where he is coming from on the forensic information that 
is described in this bill.  I make it clear that the opposition does not want a situation in which the Committee of 
the Whole agrees to destroy relevant evidence that might be subsequently used in continuing inquiries.  
However, there is a considerable amount of other evidence for which we believe a court order can be applied for 
without destroying the work of the police.  I invite the Leader of the House to consider that proposition, because 
we are keen for the matter to be dealt with properly.  I indicated earlier that if these words are not acceptable to 
the government, the opposition is prepared to consider alternative words.  However, that is entirely up to the 
government. 

Hon GIZ WATSON:  I appreciate the support of Hon George Cash in trying to achieve the intention of the Law 
Reform Commission.  I accept the comments that the Leader of the House has made about this not being the 
appropriate place to achieve it.  Nevertheless, we have the opportunity to deal with this matter, which was clearly 
a recommendation of the Law Reform Commission’s report.  To be very clear, we are saying that the 
information that should be destroyed is information that would not otherwise have been obtained from the 
suspect unless he or she had been charged with a particular offence.  Allowing an application to be made to, and 
considered by, a court would be a useful addition in that the court could then make an assessment of whether it 
would be appropriate to destroy X but not Y.  Fingerprints, palm prints and photographs, which are matters very 
much to do with the accused person, are obviously very different from forensic evidence that might have a 
broader application.  It seems that it needs to be dealt with under either the Criminal Code, as is proposed in the 
Law Reform Commission’s recommendations, or the Criminal Investigation (Identifying People) Act, as 
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mentioned by Hon George Cash.  We will certainly pursue this issue, and hope that there is another way to 
achieve an amendment to a different act. 

Hon GEORGE CASH:  Before we break for question time, perhaps the Leader of the House might indicate 
under what circumstances applications are currently made for the destruction of evidence. 

Committee interrupted, pursuant to sessional orders. 

[Continued on page 7427.] 
 


